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VII, Fla. Const.

Dear Mr. Flowers:

On behalf of the Lake Asbury Municipal Services District, you ask substantially the following
questions:

1. May the Lake Asbury Municipal Services District acquire parcels of land with boat ramps
which, in addition to providing access to lakes for district purposes, would provide access to lot
owners within the district?

2. If so, must the district allow the general public to use the boat ramps?

In sum:

1. The Lake Asbury Municipal Services District may acquire parcels of land with boat ramps
should the district’s governing board determine that such acquisition primarily facilitates the
purpose of maintaining the lakes and dams under the district’s jurisdiction.

2. While the incidental use of the boat ramps by the general public would not raise concerns
regarding the propriety of acquiring and maintaining the property for district purposes, restricting
the use to lot owners within the district could be seen as an expenditure of public funds in order
to facilitate the private use of the boat ramps for select individuals and thus prohibited.

Question One

Chapter 86-392, Laws of Florida (1986), creates the Lake Asbury Municipal Services District
(district). [1] The purpose of the district is the "continuing maintenance of the lakes and dams
known as Lake Asbury, South Lake Asbury, and Lake Ryan in Clay County, Florida." [2] Among
the powers granted to the district’s governing board is the authority to "purchase, hold, lease,
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sell, or otherwise acquire and convey such real and personal property and interest therein as
may be necessary or proper to carry out the purpose of this act" and to "acquire, construct,
operate, maintain, equip, improve, extend, and enlarge capital projects within or without the
district for the purposes of enabling the district to perform the specialized public functions or
services as herein provided[.]" [3] (e.s.)

The enabling legislation for the district grants authority to acquire property and expend district
funds for capital projects in carrying out the purpose of the district, i.e., maintaining the lakes and
dams under the district’s jurisdiction. This limitation reiterates the long-standing interpretation by
Florida courts and this office that the exercise of such powers is limited to carrying out expressly
stated purposes. As a statutorily created entity, the district has only such powers and authority
as have been expressly granted by law or may be necessarily implied therefrom in order to carry
out an expressly granted power. [4] Any reasonable doubt as to the lawful existence of a
particular power sought to be exercised must be resolved against the exercise thereof. [5] The
implied powers accorded to administrative agencies must be indispensable to powers expressly
granted, that is, those powers that are necessary or fairly or reasonably implied as an incident to
those powers. [6]

There is no doubt that the district has the authority to acquire property such as parcels of land
and expend funds for capital projects such as boat ramps when such actions fulfill the district’s
purpose of maintaining the lakes and dams within the district. It would appear that access to the
lakes would be necessary to facilitate their maintenance and that of the dams. [7] Such a
determination, however, must be made by the governing body of the district and cannot be
delegated to this office. [8]

Question Two

The issue of whether boat ramps acquired and maintained by the district must be open to the
general public or may be restricted to lot owners within the district requires a discussion of the
appropriate expenditure of public funds. [9] Article VII, section 10, Florida Constitution, prohibits
the state and its subdivisions from using their taxing power or pledging public credit to aid any
private person or entity. The purpose of this constitutional provision is "to protect public funds
and resources from being exploited in assisting or promoting private ventures when the public
would be at most only incidentally benefited." [10] If the expenditure primarily or substantially
serves a public purpose, however, the fact that the expenditure may also incidentally benefit
private individuals does not violate Article VII, section 10. [11]

In order to satisfy Article VII, section 10, Florida Constitution, the expenditure of district funds
must be for a public purpose. This office, in determining whether public funds may be expended
for improvements to private property such as private roads, has considered whether the
governmental entity has a property right or interest in such property or whether the public has an
easement or right to use the property.

For example, in Attorney General Opinion 79-14, this office concluded that the expenditure of
public funds by a municipality to repair or maintain private streets in which the municipality has
no property rights or interest, and over which the public has no easement or right of use, would
appear to contravene the public purpose requirements of Article VII, section 10, Florida



Constitution.[12] Similarly, this office in Attorney General Opinion 85-101 concluded that public
funds could not be used to maintain a private bridge that was not open to or set apart for the
public and upon which the public had no right to travel.

In Northern Palm Beach County Water Control District v. State, [13] the Supreme Court of
Florida concluded that Article VII, section 10, Florida Constitution, did not prohibit the water
control district from issuing bonds to finance on-site road improvements in a district created for
the purpose of draining and reclaiming the land. In reaching its decision, the Court relied on the
fact that the district's taxing power was not involved, there was no pledge of the district's credit,
the Legislature had set forth a declaration of the public purpose to be served, and the district
would retain ownership of the roadways in question.

The Court expressed concern that public access to the roads would be limited:
"[T]he fact that public access to the roads will be limited raises a question of whether the stated
public purposes are only incidental to a primary private purpose . . . ." [14] The fact that the
district retained ownership of the roadways in question, coupled with the legislative declaration of
a public purpose, "leads us to the conclusion that the on-site road improvements serve a public
purpose." [15] The Court stated, however, that "[a] broad, general public purpose . . . will not
constitutionally sustain a project that in terms of direct, actual use, is purely a private enterprise."
[16]

The district’s purchase of boat ramps and restriction of their use to only those members of the
public owning lots within the district could raise concerns similar to those highlighted by the
Court in Northern Palm Beach County Water Control District, i.e., citing a broad general public
purpose of maintaining the dams and lakes may not constitutionally sustain the use of the ramps
by only those members of the public who own lots within the district. Such a limited use only by
the lot owners would have the appearance of providing a privilege to specific private individuals
to the exclusion of the general public. [17] The incidental use of the boat ramps by the general
public, however, would not raise similar concerns, since there would be no specific private
individuals who would benefit from the expenditure of public funds.

Accordingly, it is my opinion that the district is authorized to purchase property and expend
district funds for capital projects to fulfill the purposes of the district, i.e., the maintenance of
lakes and dams within the district and incidentally provide access to such property to the general
public.

Sincerely,

Pam Bondi
Attorney General
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