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Subject:
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Mr. Douglas M. Wyckoff
Attorney, Anastasia Mosquito Control
District of St. Johns County, Florida
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RE: SPECIAL DISTRICT–MOSQUITO CONTROL DISTRICT–FINES–authority of district to
impose penalty. s. 388.161, Fla. Stat.; Ch. 99-449, Laws of Fla.

Dear Mr. Wyckoff:

On behalf of the Board of Commissioners of the Anastasia Mosquito Control District of St. Johns
County, Florida, you ask substantially the following question:

Does the Anastasia Mosquito Control District of St. Johns County have the authority to adopt a
regulatory program to fine property owners who permit the accumulation of standing water on
property located within the district?

In sum:

The mosquito control district may not impose a fine on property owners who permit the
accumulation of standing water on property located within the district. The district, however, may
pursue a nuisance action against such property owners who fail to treat, remove, or abate the
condition.

The Anastasia Mosquito Control District of St. Johns County (district) is an independent special
district of the state,[1] created to control and eliminate all species of mosquitoes and other
arthropods of public health importance.[2] Chapter 99-449, Laws of Florida, codifies the charter
of the Anastasia Mosquito Control District of St. Johns County and provides in section 6 that the
provisions of Chapter 388, Florida Statutes, as amended, "shall govern the functions of the
Anastasia Mosquito Control District of St. Johns County, except where the same is inconsistent
with the provisions of this act."

Section 388.161(1), Florida Statutes, in setting forth the duties of the district boards of
commissioners, provides:

"The board of commissioners may do any and all things necessary for the control and elimination
of all species of mosquitoes and other arthropods of public health importance and the board of
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commissioners is specifically authorized to provide for the construction and maintenance of
canals, ditches, drains, dikes, fills, and other necessary works and to install and maintain pumps,
excavators, and other machinery and equipment, to use oil, larvicide paris green, or any other
chemicals approved by the department but only in such quantities as may be necessary to
control mosquito breeding and not be detrimental to fish life."

You note that section 388.181, Florida Statutes, provides that the respective districts "are hereby
fully authorized to do and perform all things necessary to carry out the intent and purposes of
this law." Section 388.291(1), Florida Statutes, however, provides that a mosquito control district
may perform source reduction measures in conformity with good engineering practices in any
area, provided that the Department of Agriculture and Consumer Services has approved the
operating or construction plan and it has been determined by criteria contained in the rule that
the area or areas to be controlled would produce arthropods in significant numbers to constitute
a health or nuisance problem. Subsection (3) of section 388.291 provides:

"Property owners in a developed residential area shall maintain their property in a manner that
does not create or maintain any standing freshwater condition capable of breeding mosquitoes
or other arthropods in significant numbers so as to constitute a public health, welfare, or
nuisance problem. This subsection does not authorize the alteration of permitted stormwater
management systems or prohibit maintained fish ponds, Florida-friendly landscaping, or other
maintained systems of landscaping or vegetation. If such a condition is found to exist, the local
arthropod control agency shall serve notice on the property owner to treat, remove, or abate the
condition. Such notice is prima facie evidence of maintaining a nuisance, and upon failure of the
property owner to treat, remove, or abate the condition, the local arthropod control agency or any
affected citizen may proceed pursuant to s. 60.05 to enjoin the nuisance and may recover costs
and attorney's fees if they prevail in the action." (e.s.)

Thus, the above statute sets forth the authority of the district to take action if a property owner
fails to "treat, remove, or abate" the accumulation of standing freshwater capable of breeding
mosquitoes or other arthropods in significant numbers so as to constitute a public health,
welfare, or nuisance problem, by providing that the district may seek to abate the nuisance
pursuant to section 60.05, Florida Statutes.[3] Neither Chapter 388, Florida Statutes, nor the
enabling legislation for the district provide for the imposition of a fine. This office has previously
stated that as a statutorily created entity, a mosquito control district may only exercise such
powers as have been expressly granted by that act or necessarily implied in order to carry out an
express power.[4]

Moreover, Article I, section 18, Florida Constitution, provides that "[n]o administrative agency, . .
. shall impose a sentence of imprisonment, nor shall it impose any other penalty except as
provided by law." The phrase "by law" contemplates an enactment of the Legislature.[5] In
Broward County v. La Rosa,[6] the court, in striking down a county ordinance providing for the
imposition of a penalty by the administrative agency without such authority being provided by an
act of the Legislature. The court discussed the term "penalty" as used in Article I, section 18,
Florida Constitution and relied on the definition used by the United States Supreme Court in
United States v. Chouteau,[7] which stated that the term "penalty" involves the idea of
punishment and its character is not changed by the mode in which it is inflicted, whether by civil
action or criminal prosecution.



In light of the above, I am of the opinion that the Anastasia Mosquito Control District of St. Johns
County, Florida, may not impose a fine on property owners who permit the accumulation of
standing water on property located within the district in the absence of an act of the Legislature
authorizing the district to impose such penalties. The district, however, may pursue a nuisance
action against such property owners who fail to treat, remove, or abate the condition.

Sincerely,

Bill McCollum
Attorney General
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