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RE: DEPARTMENT OF HEALTH--MEDICAL MALPRACTICE--NOTICE--confidentiality of presuit
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Dear Mr. Peterson:
You have asked for my opinion on substantially the following question:

Are presuit notices in medical malpractice cases received by the Department of Health under
section 766.106, Florida Statutes (1998 Supplement), confidential and exempt from disclosure
under section 119.07(1), Florida Statutes, until ten days after probable cause has been found to
exist as provided in section 455.621, Florida Statutes?

In sum:

A presuit notice in a medical malpractice case filed with the Department of Health pursuant to
section 766.106, Florida Statutes (1998 Supplement), under section 455.621, Florida Statutes, is
a public record and may not be maintained as confidential and exempt under the provisions of
section 455.621(10), Florida Statutes.

Chapter 119, Florida Statutes, Florida's Public Records Act, defines "[p]ublic records” to include
"all documents . . . or other material, regardless of the physical form, characteristics, or means of
transmission, made or received pursuant to law or ordinance or in connection with the
transaction of official business by any agency."[1] (e.s.) The Florida Supreme Court has
interpreted this definition to encompass all materials received by an agency in connection with
official business that are used to perpetuate, communicate, or formalize knowledge.[2] All such
materials, regardless of whether they are in final form, are open for public inspection and
copying unless the Legislature has exempted them from disclosure.

Florida courts have recognized that an agency's responsibility to provide public records is as
broad in scope as the term "public records." The intent of the Legislature in enacting the Public
Records Act and the impetus behind the adoption of Article I, section 24, Florida Constitution,
was the facilitation of public access to governmental records.[3] Thus, any non-exempt record
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must be available for inspection at reasonable times and under reasonable circumstances.

In this state, "[d]isclosure of public records is not a discretionary act; it is a mandatory act."[4]
Only the Florida Legislature has the authority to create exemptions to mandatory disclosure.[5]
Courts, agencies and individuals do not have the power to create exemptions, "for to allow the
elimination of public records from the mandate of Chapter 119 by private contract would sound
the death knell of the Act."[6] Thus, the Department of Health may not, without specific legislative
direction, determine that certain records that it receives pursuant to statute are confidential.[7]

Chapter 766 of the Florida Statutes deals with medical malpractice and related matters. The
Legislature has expressed its concern with the high cost of medical care in this state and the
relationship between medical malpractice liability insurance premiums and those medical care
costs.[8] As expressed in section 766.201, Florida Statutes:

"The average cost of defending a medical malpractice claim has escalated in the past decade to
the point where it has become imperative to control such cost in the interests of the public need
for quality medical services."[9]

In 1988 the Legislature enacted a statutory plan to accomplish a prompt resolution of medical
negligence claims. The plan consists of two separate components: presuit investigation and
arbitration. Presuit investigation is mandatory and applies to all medical negligence claims and
defenses. Arbitration is voluntary.[10] Florida courts, including the Florida Supreme Court, have
determined that the Legislature enacted Chapter 766, Florida Statutes, to "promote the
settlement of meritorious claims at an early stage without the necessity of a full adversarial
proceeding."[11] In order to facilitate this policy, section 766.203(2), Florida Statutes, provides:

"Prior to issuing notification of intent to initiate medical malpractice litigation pursuant to s.
766.106, the claimant shall conduct an investigation to ascertain that there are reasonable
grounds to believe that:

(a) Any named defendant in the litigation was negligent in the care or treatment of the claimant;
and

(b) Such negligence resulted in injury to the claimant.”

The statute also requires independent corroboration of the medical malpractice claim:

"Corroboration of reasonable grounds to initiate medical negligence litigation shall be provided
by the claimant's submission of a verified written medical expert opinion from a medical expert . .
. at the time the notice of intent to initiate litigation is mailed, which statement shall corroborate
reasonable grounds to support the claim of medical negligence."[12]

The statute that gives rise to your question, section 766.106(2), Florida Statutes (1998
Supplement), provides:

"After completion of presuit investigation pursuant to s. 766.203 and prior to filing a claim for
medical malpractice, a claimant shall notify each prospective defendant and, if any prospective
defendant is a health care provider . . . the Department of Health by certified mail, return receipt
requested, of intent to initiate litigation for medical malpractice. Notice to the Department of



Health must include the full name and address of the claimant; the full names and any known
addresses of any health care providers . . . who are prospective defendants identified at the
time; the date and a summary of the occurrence giving rise to the claim; and a description of the
injury to the claimant. The requirement for notice to the Department of Health does not impair the
claimant's legal rights or ability to seek relief for his or her claim, and the notice provided to the
department is not discoverable or admissible in any civil or administrative action. The
Department of Health shall review each incident and determine whether it involved conduct by a
licensee which is potentially subject to disciplinary action, in which case the provisions of s.
455.621 apply."

Section 455.621, Florida Statutes, authorizes the Department of Health to initiate disciplinary
proceedings against professionals within the jurisdiction of the department, including health care
practitioners.[13] Thus, the legislative scheme provides for an agency investigation of allegations
of medical malpractice independent of any private medical malpractice action that may proceed
through arbitration or through the courts.

Section 766.106(5), Florida Statutes (1998 Supplement), provides:

"No statement, discussion, written document, report, or other work product generated by the
presuit screening process is discoverable or admissible in any civil action for any purpose by the
opposing party. All participants, including, but not limited to, physicians, investigators, witnesses,
and employees or associates of the defendant, are immune from civil liability arising from
participation in the presuit screening process."

While this statute clearly makes such information unavailable for civil litigation purposes, it does
not make it confidential and exempt for purposes of section 119.09, Florida Statutes.[14]

A number of documents may initiate the investigation of a physician. Section 458.331(9), Florida
Statutes (1998 Supplement), provides:

"When an investigation of a physician is undertaken, the department shall promptly furnish to the
physician or the physician's attorney a copy of the complaint or document which resulted in the
initiation of the investigation. For purposes of this subsection, such documents include, but are
not limited to: the pertinent portions of an annual report submitted to the department pursuant to
s. 395.0197(6); a report of an adverse incident which is provided to the department pursuant to
S. 395.0197(8); a report of peer review disciplinary action submitted to the department pursuant
to s. 395.0193(4) or s. 458.337, providing that the investigations, proceedings, and records
relating to such peer review disciplinary action shall continue to retain their privileged status
even as to the licensee who is the subject of the investigation, as provided by ss. 395.0193(8)
and 458.337(3); a report of a closed claim submitted pursuant to s. 627.912; a presuit notice
submitted pursuant to s. 766.106(2); and a petition brought under the Florida Birth-Related
Neurological Injury Compensation Plan, pursuant to s. 766.305(2). . . ."

Most of the statutes cited above specifically provide that the identified records are not available
to the public under s. 119.07(1) and that these particular records are not subject to discovery or
admissible in an administrative or civil action.[15]



Section 455.621, Florida Statutes, contains a confidentiality provision for a complaint against a
regulated professional and all information obtained pursuant to the department's investigation of
that complaint. Subsection (10) of the statute states in part:

"The complaint and all information obtained pursuant to the investigation by the department are
confidential and exempt from s. 119.07(1) until 10 days after probable cause has been found to
exist by the probable cause panel or by the department, or until the regulated professional or
subject of the investigation waives his privilege of confidentiality, whichever occurs first."[16]

Nothing in this section speaks directly to a presuit notice. While it is clear from the language of
section 455.621(10), Florida Statutes, that a complaint made to the Department of Health
regarding a regulated professional is confidential unless probable cause is found, no clear
direction from the Legislature would require the same treatment for presuit notices.

The public policy of this state favors public access to governmental records and exemptions from
disclosure receive a very narrow reading to limit them to their stated purpose.[17] Further, the
presuit requirements in Chapter 766, Florida Statutes, have been determined to be a limitation
on the free access to courts provision of the Florida Constitution and, as such, are subject to a
strict construction.[18]

In a recent Florida Supreme Court case, Cohen v. Dauphinee,[19] the Court considered whether
a presuit corroborative affidavit could be used to impeach a witness's testimony at trial. The
Court, construing the terms of section 766.205(4), Florida Statutes, determined that this statute
would protect the corroborative affidavit from any use by the opposing party, including
impeachment of the expert witness who prepared the affidavit. The Court recognized that the
statute, the language of which parallels section 766.106(5), Florida Statutes, makes statements,
discussions, written documents, or reports available for informal discovery during the presuit
screening process while protecting those same documents from formal discovery and
admissibility after initiation of the medical malpractice suit. However, the case relates to
evidentiary privilege and does not address the public records status of a presuit notice filed with
a state agency pursuant to statutory mandate.[20]

The argument has been made previously and rejected by Florida courts that an evidentiary
privilege may create an exemption from the Public Records Law. In Wait v. Florida Power and
Light Company, the Florida Supreme Court emphasized that only those records made
confidential by statutory law are exempt, not those that are confidential or privileged as a result
of judicial decisions or declarations of policy.[21]

In Wait, a company in litigation with a city sought to examine the city's public records. The city
denied the records request on the ground that its attorney would have to review the records and
remove any privileged or confidential documents before production. The Supreme Court rejected
the city's argument and held that the records must be disclosed:

"[1]n enacting section 119.07(2), Florida Statutes (1975), the legislature intended to exempt those
public records made confidential by statutory law and not those documents which are
confidential or privileged only as a result of the judicially created privileges of attorney-client and
work product. If the common law privileges are to be included as exemptions, it is up to the



legislature, and not this Court, to amend the statute. [The city] next argues that, even if the
common law privileges are not "provided by law" and therefore were not incorporated in section
119.07(2), Florida Statutes (1975), public policy considerations compel recognition of these
litigation-related privileges as exemptions to the act. This argument should be addressed to the
legislature. Courts deal with the construction and constitutionality of legislative determinations,
not with their wisdom. In this case, we are confined to a determination of the legislature's
intent."[22]

Thus, the Florida Supreme Court has recognized that an evidentiary privilege does not constitute
an exemption from the public inspection and copying requirements of the Public Records
Law.[23]

Therefore, in light of the public policy favoring open records and to facilitate professional
accountability, it is my opinion that a presuit notice received by the Department of Health under
section 766.106, Florida Statutes (1998 Supplement), is not confidential and exempt from
disclosure under section 119.07(1), Florida Statutes. However, this conclusion does not affect
the responsibility of the Department of Health to redact the names of medical patients or other
information identifying a patient from presuit notice documents prior to their production for review
under the Public Records Law.

Sincerely,

Robert A. Butterworth
Attorney General
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